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DECI SI ON ON APPEAL

This is a decision on appeal fromthe exam ner’s

final rejection of clains 13-21, the only clainms remaining in
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the application. Cdains 1-12 have been canceled in

prelimnary amendnents prior to exam nation.

Appel lant’s invention relates to a nethod for
form ng building blocks. Independent clainms 13 and 20 are
representative of the subject matter on appeal and a copy of
those clains, as they appear in the Appendix to appellant’s
brief (Paper No. 22), are reproduced bel ow

13. A method for conpressing particulate materi al
conpri si ng:

delivering particulate material through an upper
opening into a conpression chanber;

closing a gate over the upper opening;

applying sufficient force to the particul ate
material to conpress the material into a block within the
conpressi on chanber; and

whil e maintaining the force against the particul ate
material, sliding the gate across an upper surface of the
bl ock to snmooth said upper surface.

20. A nethod for conpressing particul ate soil/cenent
m xture into a bl ock conprising:

delivering particulate material through an upper
opening into a conpression chanber;

closing a gate over the upper opening;
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applying sufficient force to the particul ate
material to conpress the material into a bl ock
wi thin the conpression chanber; and

sliding the gate across an upper surface of the

block at a rate of about 0.1 to 1.0 neter per second to snpoth
sai d upper surface.

The prior art references of record relied upon by

the exam ner in rejecting the appeal ed clains are:

St out 1,822,939 Sept. 15, 1931
British Patent Specification 1 367 215 Sept. 18, 1974
(BPS ‘ 215)

Clainms 13-15 stand rejected under 35 U.S.C. § 102(h)

as being anticipated by BPS ‘ 215.

Clains 13-16, 20 and 21 stand rejected under 35

U S.C. 8 103 as bei ng unpatentable over BPS *215.

Clainms 17-19 stand rejected under 35 U.S.C. § 103 as

bei ng unpat ent abl e over BPS ‘215 in view of Stout.
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Rather than reiterate the details of these
rejections and the conflicting viewpoints advanced by the
exam ner and the appellant regarding the rejections, we refer
to the examner’s
answer (Paper No. 23, nmiled Decenber 3, 1998) and to
appellant’ s brief (Paper No. 22, filed June 19, 1998) and
reply brief (Paper No. 24, filed February 1, 1999) for a ful

di scl osure thereof.

OPI NI ON
After careful consideration of appellant’s
specification and clains, the teachings of the applied
references and each of the argunents and comrents advanced by
appel I ant and t he exam ner, we have reached the concl usions

whi ch foll ow.

Appel I ant argues clains 13 and 21 together and

clainms 16 and 20 together, although they do not stand and fal
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together. However, clainms 13 and 20 are independent cl ai s,
wherein claim 16 depends from 13 and claim 21 depends from 20.
For sinmplicity, we will discuss the rejections with respect to
i ndependent clains 13 and 20 and then di scuss the issues per-
taining to the rejected dependent clainms therefrom As

i ndi cated on page 3 of appellant’s brief, dependent clains 14,

15, 17, 18 and 19 will stand and fall with claim13.

Turning first to the examner’s rejection of claim
13 under 35 U. S.C. § 102(b) as being anticipated by BPS ‘ 215.
Appel | ant has presented argunents on pages 4 through 6 of the
brief and pages 1 and 2 of the reply brief which we find

per suasi ve.

Claim13 requires that “the force” against the
particul ate material be maintained while the gate is slid
across the upper surface of the block. This “force” refers
back to the “sufficient force” applied to conpress the
material into a block. The British reference teaches that a

preconpression of a blank is first performed between upper
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pl unger 4 and | ower plunger 3 then the upper plunger is noved
such that a cover plate (i.e., gate) 7 may be noved over the
nmol d openi ng and “supported by the upper plunger, cooperating
with the | ower plunger to effect further conpression of the

blank . . . .7 (British reference, page 1, |I|ines 63-66).

The exam ner has attenpted to denonstrate that the
requi red nethod step of “maintaining the force against the
particular material, [while] sliding the gate across an upper
surface of the block” is found in BPS '215 by a) equating the
| ocation of the plunger 3 in Figure 1 to its location in
Figure 2 and b) analyzing the | ocation of the arrow, which
shows nmovenent of gate 7, in Figure 1 as conpared to Figure 2
The exam ner contends that since

[f]lirst, the upper, conpressive surface of

the | ower plunger (3) is at the sane

di stance (approx. 1.9 cn) fromthe | ower,

conpressive surface of the upper plunger

(4) in Figure 1

as it is fromthe | ower, conpressive

surface

of the plate (7) in Figure 2 of the

reference, which clearly indicates that the

| oner plunger is at its conpressive
extended position in both figures of the

6
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reference. Second, and nore inportantly,
there exists an arrow at the right end of
plate (7) in Figure 2, which indicates that
the plate is noving to the right, across
t he upper surface of the nolded article .
The pl acenent of the arrowin Figure 2
of the reference
: is in contrast to the placenent of
the arrowin Figure 1 of the reference .
The positioning of the arrowin the
drawings is clearly intended to denonstrate
that the plate (7) of Figure 1 is novable
(but stationary during the step
illustrated by Figure 1-as evidenced by the
arrow being spaced fromthe plate) to the
left fromits position as illustrated in
Figure 1, while the plate of Figure 2 is
actively noving to the right across the top
of the . . . block . . . (as evidenced by
the arrow touching the plate, the plate
being off-center to the right, relative to
t he conpressi on chanber . . . . (Answer,
pages 5 and 6).

However, we cannot find any indication in BPS ‘215
that the drawings are drawn to scale or any description of the
di mensi onal arrangenents between the | ower plunger 3, upper
pl unger 4 and gate 7. “[A]lrgunents based on neasurenent of a
drawing are of little value"” absent witten description in the

specification, of quantitative values. In re Wight, 569 F.2d

1124, 1127,
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193 USPQ 332, 335 (CCPA 1977). See also In re Chitayat, 408

F. 2d

475, 478, 161 USPQ 224, 226 (CCPA 1969) (the court held that
argunments based on nere neasurenents in drawings are of little
value without the relative dinensions set forth in the

specification) and In re WIlson, 312 F.2d 449, 454, 136 USPQ

188, 192 (CCPA 1963) (the court held that patent draw ngs are
not working drawi ngs). Moreover, page 2, lines 11-17, of BPS
‘215 indicate that “[a]fter final conpression, the cover plate
7 and the upper plunger 4 are noved to positions which permt
the finish-pressed blank 1 to be ejected fromthe nould 2 by
further upward novenent of the | ower plunger 3 .

(enmphasi s added). There is no indication in BPS ‘215 that the
cover plate is noved during conpletion of final conpression or
while the full force necessary for conpression is naintained
agai nst the particulate material. Like appellant, we consider
the exam ner’s position that BPS ' 215 shows a cl ear teaching,
as evidenced by Figures 1 and 2, of sliding novenent of gate 7

while the force is exerted by | ower plunger 3 against the
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blank 1 to be specul ati ve and unsupported. Accordingly, we
will not sustain the examner’s rejection of claim13 under 35
US C 8§ 102(b) based on BPS ‘ 215.

Appel I ant i ndi cates on page 3 of the brief that

clains 14, 15, 17, 18 and 19 stand or fall with claim13.

Therefore, the rejection of dependent clainms 14 and 15 under
35 U.S.C. 8 103 based on BPS ‘215 and dependent clainms 17, 18
and 19 under 35 U. S.C. 8 103 based on BPS ‘215 in view of
Stout are also not sustained. Wth regard to clainms 17-19, we
have revi ewed the teachings of Stout, but find nothing therein
t hat provi des response for the deficiency noted above in BPS

‘215.

Turning now to the examner’s prior art rejection of
claim 20 under 35 U. S.C. § 103 as being unpatentable solely
over BPS ‘215, appellant argues that BPS ‘215 fails to “teach
or make obvi ous any particular rate of novenent for its plate
7,” (brief, page 6) that the exam ner’s position provides “no

factual basis” (brief, page 6) on which to reject the clains,
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and that the exam ner’s position is “a conclusion rather than

a reason and is therefore unsupportable” (brief, page 6).

We share the examiner’s view that it would have been
obvious to one of ordinary skill in the art to slide the gate
7 at arate of 0.1 to 1.0 nmeter per second for the reason of
optimzing the sliding rate to operate at any industry or
commercially feasible rate. It is clear that the gate 7 in
BPS * 215 nust be noved in order to eject the finished-pressed
bl ank from
the nold. The rate of novenent of the gate is solely up to
the user. Although appellant has indicated that the “faster
the speed of opening of the gate 28, the snmoother will be the
edges of the upper end of the finished bl ock” (specification,
page 6), appellant has not disclosed that the particular rate
disclosed is critical. Furthernore, disclosure of such a
broad rate of novenent is evidence that the rate is not
critical and any rate within the range could be used to nove

the gate. In re Wodruff, 919 F. 2d 1575, 1578, 16 USPQd

10
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1934, 1936 (Fed. Cr. 1990). Accordingly, the rejection of
appel lant’ s claim 20 under

35 U S.C. 8 103 is sustained.

O the clainms dependent fromclaim 13, only claim16
has been argued separately. However, since BPS ‘215 fails to
di scl ose the required teaching of sliding the gate across the
upper surface of the block while naintaining the required
force against the material, as set forth in independent claim
13, it follows that the exam ner’s rejection of dependent

claim 16 cannot be affirmed based on BPS ‘215 al one.

Wth respect to claim?21l, which is dependent from

claim 20 and was argued together with claim 13, we sustain the

rejection under 35 U.S.C. § 103. |Independent claim20 differs
fromindependent claim13 in that it does not indicate that
the sliding of the gate across the upper surface of the blank
takes place while a force sufficient to conpress the

particulate material into a block is maintained agai nst the

11



Appeal No. 1999-2114
Appl i cation 08/821, 711

material in the nold. Like claim?20, claim21 does not
require that the sanme force be naintained during the sliding
movenent of the gate as was applied to conpress the nateri al
into a block. Caim2l1 only refers to “a force.” It is our
opinion that this [imtation is net by the force fromthe
wei ght of the gate 7 or the force fromthe | ower plunger 3
bei ng exerted on the material to hold it in position.

Accordingly, we will sustain this rejection.

As is apparent fromthe foregoing, the exam ner’s
rejection of clainms 13-15 under 35 U.S.C. § 102(b) as being
antici pated by BPS ‘215, of clains 13-16 under 35 U S.C. § 103
based on BPS ‘215 and of clains 17-19 under 35 U.S.C. § 103
based on BPS ‘215 in view of Stout are reversed. The
examner’s rejection of clains 20 and 21 under 35 U S.C. § 103
based solely on BPS ‘215 is sustained. Accordingly, the

deci sion of the examner is affirmed-in-part.

12
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No tinme period for taking any subsequent action

in connection with this appeal nay be extended under 37 CFR

§ 1.136(a).
AFFI RVED- | N- PART

| AN A CALVERT

Adm ni strative Patent Judge
PATENT

CHARLES E. FRANKFORT

Adm ni strative Patent Judge
| NTERFERENCES

JENNI FER D. BAHR
Adm ni strative Patent Judge
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